
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



276 MORRISON ts. SPRINGER. 



Supreme Court of Iowa. 

MORRISON VS. SPRINGER. 

THE STATE OF IOWA ex rel. WILSON VS. BURT. 

THE STATE OF IOWA ex rel. O'NIELL VS. WATSON. 

The Constitution as applied to the legislative department of the government 
is a restriction and not a grant of power : and it is competent for the legisla- 
ture to prescribe the qualifications of electors and the time, place, and manner 
of exercising the elective franchise, when not expressly prohibited from so doing, 
or where the prohibition is not implied from some express provision of the Con- 
stitution. 

Section 1, article 2 of the Constitution of 1857, defines only the qualifications of 
an elector, and does not prescribe the place of exercising the elective franchise 
as a test of qualification. The power to fix the place and manner of its exercise 
is left with the legislature. 

The provisions of an act approved September 11th 1862, entitled "An act to 
amend Title 4 of the Revision of 1860, so as to enable the qualified electors of 
the state in the military service to vote at certain elections, are not inconsistent 
with section 1 article 2 of the Constitution of 1857, for the reason that they per- 
mit such electors to cast their votes at polls opened and conducted beyond the 
limits of the county and the state of which they claim to be residents. 

The Supreme Court will declare a law unconstitutional only when it is clearly, 
palpably, and plainly inconsistent with the provisions of that instrument. 

The first case was appealed from Benton District Court, the 
second and third from Clayton District Court. 

Springer was declared, by the Board of Canvassers duly elected 
to the office of Clerk of the District Court of Iowa County, at the 
October election, 1862. The Hons. James Burt and George Wat- 
son were also in like manner declared elected to the offices of 
District Judge and Attorney in and for the Ninth Judicial 
District, at the same election. Morrison and the relators were 
the respective opposing candidates, and instituted these proceedings 
to test the right of the several incumbents to said offices. The first 
case was commenced under ch. 37 of the Revision, which relates 
to "contesting elections." The two others were " informations" 
in the method provided for in ch. 51 of the Revision. On the 
hearings below, the first case was decided in favor of the contest- 
ant. On the others, the incumbents were successful. As they all 
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involve the same question, they will be found considered together 
in the opinion. 

Martin ft Murphy, Wilson, O'Neill ft Knight, for contestants. 

Fairall ft Bool, Burt ft Lyon, Bissell ft Shiras, for incumbents. 

Wright, J. — In the second and third case, it is claimed by the 
appellees and incumbents, that the proceedings should have been 
instituted under ch. 37 of the Kevision, and that as that chapter 
prescribes the only method for contesting elections in this state, 
the information should have been dismissed. Appellants on the 
other hand claim that the offices of district judge and attorney are ex- 
cepted from the provisions of the chapter, or, if not, that they have 
a right to pursue either remedy — that is, to be heard before the 
tribunal to be organized under said chapter, or by information filed 
under ch. 51. If it shall be determined that the incumbents are 
entitled to the offices, the examination of the question here made 
•will become unnecessary. It is, therefore, passed for the present, 
that we may consider the other and cardinal question — one that 
arises in all the cases. And this involves an inquiry into the 
constitutionality of the Act of the General Assembly of this state, 
approved September 11, 1862, entitled " An Act to amend title 4 
of the Revision of 1860, so as to enable the qualified electors of 
this state in the military service to vote at certain elections." 

By this act it is declared that every white male citizen of the United 
States of the age of twenty-one years, who shall have been a resi- 
dent of this state six months and of some county therein for sixty 
days next preceding his enlisting in the military service of this state 
or of the United States, shall be entitled to vote at all elections au- 
thorized by law as provided therein, whether at the time of voting 
he shall be within the limits of this state or not. It is also pro- 
vided that a commissioner shall be appointed, to each regiment 
of Iowa volunteers, for the purpose of carrying out said act. Such 
commissioners are to be sworn, and are required to deliver poll- 
books and copies of the law to commanding officers, and to make 
euitable provision and arrangement for opening the polls and con- 
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ducting the election. A poll is to be opened at every place, whether 
within or without the state, where a regiment, battalion, battery, 
or company, of Iowa soldiers may be found or stationed, at which 
all persons may vote who are thereto entitled by law and the pro- 
visions of said act — said voting to take place on the day fixed for 
holding the general election, to wit : The second Tuesday in Oc- 
tober in each year. Provision is made that every regiment and 
company on detached service shall have the opportunity of voting. 
The electors present are authorized and required to choose from 
their number three judges of election, and these judges appoint the 
clerks. Each of these ofiieers is required to be sworn. In addi- 
tion to these provisions, in connection with the act amended (which 
is declared applicable), the duties of the ofiieers of elections — the 
method of making the returns — the right to administer oaths to 
electors — the penalty for false swearing or illegal voting — for a 
violation of duty on the part of the commissioner — and all other 
matters to make the act effective and have it properly executed, 
are clearly, fully, and distinctly pointed out. 

It is claimed by the contestants that this act is in conflict with 
§ 1, art. 2 of the State Constitution, which reads as follows : 

" Every white male citizen of the United States, of the age of 
twenty-one years, who shall have been a resident of this state six 
months next preceding the election, and of the county in which he 
claims his vote sixty days, shall be entitled to vote at all elections, 
which are now, or may be, authorized by law." 

Other states have passed, or proposed to pass, acts having in 
view the same object as the one under consideration. Some of 
these are referred to by counsel, and others have been examined 
by us, and it will be our first business to see how far they assist the 
solution of the questions involved. 

The Constitution of Connecticut provides that the place of hold- 
ing elections, shall be in an electors' meeting, composed of the 
electors in the respective towns, qualified to vote in the town, duly 
warned, convened, organized, and held for that purpose. (Consti- 
tution of 1818, and amendments of November 1836 and October 
1845.) And under this constitution it was held, we think most 
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properly, and we may add in an opinion remarkably clear, plain, 
and'able, that it was intended that the vote should be brought in by 
the elector in person, in an organized elector's meeting, in the 
presence of the electors, and there received by the presiding officer. 
(Opinion by Butler, J., 2 Am. Law Reg. (N. S.) 460.) With the 
reasoning of this case, we may have more to do hereafter. 

The Constitution of New Hampshire is even more explicit as to 
the place of voting, to wit : in an elector's meeting, duly warned 
and holden, where the votes of the inhabitants are to be received 
in the presence of the selectmen in open meeting. And under this 
it was held, that the right of suffrage was to be exercised by the 
elector in person, at the meetings duly held for that purpose, and 
that this right could not be exercised by or through an agent or at- 
torney in the manner contemplated by a proposed act of the General 
Assembly ; for the provisions of which and the reasoning of the 
judges, see 2 Am. Law Eeg. (N. S.) 140. This conclusion we re- 
mark is not only clearly warranted by the Constitution, but by the 
common law principle that in all public elections, every vote must be 
personally given — a principle which under our form of government 
is not only well recognised but of vital practical importance. 

The Constitution of Wisconsin (§ 5, art. 13) declares that : " All 
persons residing upon the Indian lands within any county of the 
state qualified to exercise the right of suffrage under this consti- 
tution shall be entitled to vote at the polls which may be held 
nearest their residence, for state, United States, or county officers ; 
provided that no person shall vote for county officers out of the 
county in ivhieh he resides." Under this it has been held that the 
proviso did not mean to prohibit the voter from being allowed to 
cast his ballot outside of the county in which he resided, but to 
prohibit him from voting for officers of a county in which he did not 
reside. See State ex rel. Chandler vs. Main (Manuscript Op. Sup. 
Court Wisconsin, March 1863.) 

In Pennsylvania, the constitutional provision is that: "In all 
elections by the citizens, every white freeman of the age of twenty- 
one years, having resided in this state one year, and in the election 
district where he offers to vote ten days immediately preceding 
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such election * * * shall enjoy the rights of an elector." (Amended 
Constitution, § 1, art. 3.) Woodward, J., in the case of Chase vs. 
Miller, 2 Am. Law Reg. 146, in what must be admitted to be a 
very able and almost exhaustive opinion, holds that the law al- 
lowing soldiers to vote outside of the boundaries of the state is in 
conflict with this section of the Constitution, and is therefore null 
and void. 

So far as we k now, these are the only decisions bearing upon the 
question now before us. And in view of the constitutional provi- 
sions of these several states, we hazard nothing in saying that 
neither of them (unless it may be Pennsylvania) are so far analo- 
gous to our own, as to make the decision controlling as authority. 
In prescribing the time, place, and manner of conducting elections, 
the constitutions of the several states differ. « In some," in the 
language of the case above cited from Connecticut, « all are pre- 
scribed with that particularity which forbids all action by the 
legislature. In others neither are prescribed, but the qualifica- 
tion required of the voter is fixed, and the power to regulate the 
time, place, and manner committed to the legislature." Thus in 
Louisiana it is declared that ; » No person shall be allowed to vote 
at any election held in this state except in the parish of his resi- 
dence, and in cities and towns divided into election precincts, in 
the election precinct in which he resides." (Const. 1852, Tit. 2, 
Art. 13.) 

To the same effect is the Constitution of Kentucky, which de- 
clares that the elector shall have certain qualification, and " shall 
vote in said precinct (that of his residence), and not elsewhere." 
(Const, of 1850, Art. 2, § 8.) 

A similar provision is contained in the Constitution of Illinois, 
Art. 6, § 1. The Constitution of Michigan (1850, Art. 7, § 1), 
Ohio (1851, Art. 5, § 11), and California (1859, Art. 2, § 1), on 
the other hand contain no such express provisions, or restrictions, 
and are not so entirely unlike our own. 

These brief references to some of the state constitutions but serve 
to show how true it is that each state regulates the exercise of the 
elective franchise for itself, and that the legislature thereof is left 
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more or less free or is more or less restricted by the fundamental 
law. We suppose it to be a proposition which will not be denied, 
that where the time, place, and manner of holding elections, are not 
prescribed by the constitution but committed to the legislature, 
the reception of votes out of the precinct or county of the elector's 
residence may be constitutionally authorized. It is expressly so held 
in the case above cited from Connecticut, and this ruling certainly 
accords with the object and purpose of a state constitution and the 
powers well understood to be possessed by the legislature — for the 
constitution, as applied to the legislative department, is a limi- 
tation and not a grant of power. Or, in other words, if the leg- 
islature is not restricted, it has full power to provide who shall 
have the right of suffrage, and prescribe the time, place, and man- 
ner of its exercise — for the legislature clearly has the power to 
legislate on all rightful subjects of legislation, unless expressly pro- 
hibited from so doing, or where the prohibition is implied from 
some express provision. This theory must never be lost sight of 
by courts in examining the powers of the legislature. It is ele- 
mentary, cardinal, and possesses frequently controlling weight in 
determining the constitutional validity of their enactments. Where 
the prohibition is express, of course there can be no exercise of 
power. So where it is necessarily implied from some express 
provision, the law-making power cannot interfere. 

In either event the constitution is to be taken as a clear and 
full mandate, and the legislature cannot change, extend, or control 
its meaning. Thus if the constitution declares that a thing shall 
be done in a particular manner or way, it is implied necessarily 
that it shall not be done in any other. To illustrate, if it de- 
clares that the votes of the electors shall be cast at a particular 
place, it is not necessary to prohibit by express words their being 
cast at any other. But if there is no such express declaration and 
none fairly to be implied, it is within the power of the legislature 
to fix the place. And this we repeat, upon the principle that the 
General Assembly possesses all legislative authority not delegated 
to the General Government, or prohibited by the constitution. We 
need hardly remark, to avoid misapprehension, that this general 
statement of the proposition has no reference to the rights retained 
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by the people as contemplated by the last clause of the first article 
of the constitution, for an exposition of which see The State ex rel. 
vs. The County of Wapello, 13 Iowa 388. 

In view of these authorities and general principles, what con- 
struction shall be given to the provision under consideration? It 
is observable that the constitutions of some of the states, and es- 
pecially the Western States, contain very different language from 
that found in states east and south. Thus, in the states of Con- 
necticut and New Hampshire, a " town meeting" is contemplated, 
the electors are warned to be present and their votes are to be 
cast there in the presence of the selectmen — or, as it is expressed 
in the Constitution of Massachusetts, the votes are " to be given 
in" at such meeting, to the selectmen so presiding. In most of 
the states south, and some of those west, while no " town meetings" 
are provided for, it is clearly and expressly declared that the elec- 
tor shall not be entitled to vote except in the county in which he 
may reside at the time of the election. (In addition to those al- 
ready cited, see Alabama, Art. 3, 585.) In such cases, there 
could remain no reasonable room for controversy — for the affirm- 
ative words imply a negative so strongly that the use of negative 
words was unnecessary — or in the language of Chancellor Kent. 
the means for the exercise of a power (or right) are so clearly given 
or prescribed, that no other or different means could be employed, 
(1 Com. 515.) 

The constitution of this state is not, however, so explicit. There 
is certainly no express provision like that found in Alabama, and 
the other states referred to, prohibiting the exercise of the right, 
except in the county of the elector's residence. If no express pro- 
hibition, is any necessarily implied ? 

It is not claimed, nor could it well be, that soldiers in the vol- 
unteer service of the Government, by their absence, have lost or 
changed their residence. It still remains, unless changed by some 
other act, in the county of their residence at the time of entering 
the service. If at home or in the county of their residence, on the 
day of election, they would unquestionably have the right to vote, 
if otherwise qualified. Thus far therefore there is no difficulty. 
The inquiry then is, whether the constitution fixes the place of 
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voting, (in the county), as a test of qualification — or whether it 
gives the qualifications and leaves the place of voting to the legis- 
lature. 

And the argument is legitimate that as our constitution differs 
from those of other states, there was an object in the phraseology 
employed. For when it is remembered that very many states had 
before 1857, by their constitutions, used such express and clear 
language, prohibiting the exercise of the right, out of the county 
or precinct of the voter's residence, and that our convention had 
the benefit of such provisions and lights, it is fair to presume that 
the same or similar language would have been used, if it had been 
intended to fix the same qualification. The words of the constitu- 
tion furnish the test to which the statute is to be brought, and gen- 
erally all arguments derived from general principles must be ad- 
dressed to the legislature or the people, and not to us. (21 Penn. 
St. R. 162.) And when we find two instruments upon a given 
subject — one of which clearly forbids the doing of an act or the 
exercise of a power — while the other contains no such express pro- 
hibition, but at the utmost can only be claimed to do so by implica- 
tion — the fair and legitimate inference is that the words of the lat- 
ter were not intended to have the same force and effect as the 
former. And this is especially true when the latter is made sub- 
sequent to and in the light of the former. 

But in further examining the very words of the constitution, let 
us, if we can, arrive at their meaning. The leading object, un- 
doubtedly, was to define who should be entitled to vote. First — He 
must be a white male citizen of the United States. Second — Of the 
age of twenty-one years. Third — A resident of this state six 
months next preceding the election. Fourth — A resident of the 
county sixty days. Now, if it be admitted that the incidents of 
residence in the state and county inhere in the voter, in the sense that 
sex, age, and color inhere in the person as well as the voter, it by no 
means follows, that the legislature might not fix, at its discretion, 
the place where those, to whom these incidents attach, or possessing 
these qualifications, may exercise the right. For it is admitted 
that when the constitution says, "white male citizen," it negatives 
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the right of the legislature to confer the elective franchise upon 
females or persons of color. So when it prescribes a residence in the 
state six months, and the county sixty days, it equally prohibits the 
conferring the right upon those having a residence of three months 
and twenty days. If nothing was said about residence, it would be 
entirely competent for the legislature to fix it, at one day or five 
years. But the constitution in the language used, intended to de- 
clare who should enjoy the right of suffrage, rather than where it 
should be exercised, and the incident of place, or the place of ex- 
ercising the right, is not attached as a qualification of the voter. 

It is said, however, that he must claim his vote in the county of 
his residence, that he cannot vote unless, in the language of the 
constitution, he is a resident " of the county in which he claims his 
vote," and that this necessarily limits the place of the enjoyment 
of the right. The foregoing views to some extent answer this 
proposition. But we remark further that the words of the instru- 
ment must not be forgotten, added to, or changed. What weight 
should be given then to the word claims ? Does the assertion of 
this right, or a claim to exercise it, constitute any part of the 
qualifications of the voter ? In other words, if he is of the right 
age, sex, and color, and has the requisite residence, is he not a 
qualified voter though he may not claim to exercise that right ? 
If so, then how can the claim of a right, already perfect, add to 
its completeness ? Or how can the place of asserting it, figure in 
the qualifications ? Not only so, but to claim a thing, is to demand 
a right or a supposed right. When the right is asserted, it is 
claimed, though it may not be granted. It may be asserted by 
words, or by other means. Etymologically, it by no means implies, 
that place or presence are essential to its potency or completeness. 
On the other hand, to " offer" to do a thing, is to bring to or before — 
to present for acceptance or rejection — to exhibit something that 
may be taken or received or not. And hence the argument drawn 
from the case in Pennsylvania, is not by any means conclusive. 
For while in the language of Woodward, J., it may be true that to 
" offer" to vote by ballot, is to present one's self, with proper qual- 
ifications, at the time and place appointed, and make manual de- 
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livery of the ballot, to the officers appointed by law to receive it 
— it by no means necessarily follows, that the same would be the 
meaning of the word " claims" as used in our constitution. The 
one does not imply so conclusively as the other, the idea of a per- 
sonal presence in order to assert the right. But aside from this, 
we must not forget, that the language is not that the voter must 
claim his vote in the county, but in speaking of residence says 
that it must be in the county sixty days. And the person cannot 
claim to be an elector in any other county than where he has such 
residence. This in substance is what is meant by the word " claims." 
If more had been meant or intended it seems to us that other and 
different language would have been used. 

But let us suppose there is doubt as to the correctness of the 
above construction — then what is our duty in the premises ? The 
law has been passed by the legislature, a co-ordinate branch of 
the government, acting under like solemn obligations and respon- 
sibilities with ourselves — has been approved by the executive, who 
has taken a like oath to support the constitution — and we are now 
called upon to declare it invalid. If it is so, in our judgment,— 
that is, if we conclude that the infraction is clear, palpable, and 
plain — then most unquestionably it is our duty to so declare. On 
this subject, no court should seek or desire to escape responsibility. 
The constitution should be expounded as it is found, and never 
bent or warped to meet any public exigency. All branches of 
the government, but courts especially, for the welfare and perpe- 
tuity of the government, should carefully and strictly adhere to its 
letter and spirit. But while this is all true, while we would, as we 
have heretofore done, most unhesitatingly declare invalid any law, 
which in our opinion was clearly obnoxious to the provisions of the 
constitution — and while we may be permitted to say that we trust 
that this power may, in proper cases, be exercised by the courts 
fearlessly, independently, yet always wisely, we cannot forget 
that among the fundamentals of the law almost is the proposition, 
that " we can declare an act void only when it violates the consti- 
tution, clearly, palpably, plainly, and in such manner as to leave 
no doubt or hesitation on our minds." (21 Penn. 162.) Lest 
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this may be regarded as stating the rule in too strong language, 
we refer to Adams vs. Howe, 14 Mass. 345, where it is said, that 
the court when called upon to decide the constitutional validity of 
a law, will presume in its favor until the contrary clearly appears : 
" so that in any case substantially doubtful, the law would have its 
force. * * And the court will never declare a statute void, unless 
the nullity and invalidity of the act be placed, in their judgment, 
beyond a reasonable doubt." So in Kentucky it is held that if it 
be doubtful or questionable whether the legislature has exceeded 
its limits, the judiciary cannot interfere, though it may not be sat- 
isfied that the act is constitutional. (2 Mon. 178.) And to the 
same effect are the following cases, as well as many others : City 
of Lexington vs. McQuillen, 9 Dana 514; Griffith et al. vs. Ohio 
$■ Ind. Railroad Co., 20 Ohio (App.) 1 ; Cooper vs. Telfair, 4 Dallas 
14 ; The State ex rel. vs. County Judge, 2 Iowa 280 ; Telfair vs. 
McG-in, 1 Gray 1; Tyler vs. The People, 8 Mich. 333. 

In view of this well-settled rule, recognised in the foregoing 
cases, we feel entirely satisfied as to our duty in the present case. 
There is certainly a substantial doubt. It is certainly true that 
we cannot, with conclusive satisfaction place our finger upon the 
language of the constitution, which is clearly and palpably vio- 
lated — (5 Mich. 251) — and though we might not be satisfied of its 
constitutionality, — yet if not satisfied of its unconstitutionality, it is 
our duty to uphold the law. And this view we present, because 
the law, the power possessed by courts, the whole current of adju- 
dications, the frame work of our state government, render it emi- 
nently just and sustainable, and with no disposition to shrink from 
the discharge of duty. As no court should fail, in a proper case, 
to pronounce against the validity of a law, when necessary, neither 
should it by metaphysical doubts and difficulties defy and overrule 
the public will, by showing that the power exercised by the legis- 
lature was or might be questionable. 

The foregoing considerations dispose of the body of the case. 
Other parts of it, or points made, are but arguments adduced to 
show the unconstitutionality of the act, the inexpediency of such 
legislation, or corollaries from the preceding or main proposition. 



MORRISON vs. SPRINGER. 287 

The length of the opinion forbids that we should examine them in 
detail. 

Briefly we remark, however, that with the expediency of the law 
we have nothing to do. It is sufficient that the legislature has 
declared this as a part of the public policy of the state. 

As to the thought that the convention framing the constitution 
never contemplated or " dreamed" of authorizing a ballot to be 
taken outside of the state, we refer to what has already been said, 
and to the opinion in the Wisconsin case above cited. The argu- 
ment is there placed in a clear, and to our minds, satisfactory 
form, and we could not hope to add to its conclusiveness by further 
elaboration. 

But it is also urged that the law has an extra-territorial opera- 
tion — that the laws of a state can only have operation within its 
limits, and that as this law provides for the organization of elec- 
tion boards, the holding of an election, the administering of oaths 
beyond the state, or within the jurisdiction of other tribunals, and 
for the punishment of illegal voting and false swearing in such 
elections, it is necessarily invalid. 

We are not aware that any of the cases cited and relied upon by 
counsel intimate that a law of this character would be invalid for 
the reason stated. On the contrary, one of them at least (the 
Connecticut case), as we have already seen, expressly holds that if 
the time, place, and manner are committed to the legislature, the 
reception of votes out of the state may be constitutionally authorized. 
Not only so, but the law is intended to act upon, and give a rule 
for the government of the citizens, residents, or subjects of the 
state though they may be out of the state — upon a subject and in 
relation to a matter which concerns and affects them as such citi- 
zens or subjects — and which affects also the sovereignty of this 
state and in no manner concerns any other jurisdiction. That per- 
sons violating the law cannot be punished until they come or are 
brought, without violation of the rights of another sovereignty, 
within the territorial jurisdiction of this state, avails nothing, for, 
as is well said by Bronson, J., in Adams vs. The People, 1 Corn- 
stock 178, this is no more than happens when a criminal escapes 
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after having committed a crime within the state. Jurisdiction, 
of the offence or subject-matter, is a very different thing. And 
upon this subject, see also Tyler vs. The People, 7 Mich. 162 ; 8 Id. 
320 ; 3 Denio 190. 

But suppose no penalty was provided for false swearing or 
illegal voting — or that those, if any, guilty in these respects 
cannot be punished, does it therefore follow that in a proceeding 
of this character, we would be justified in declaring the entire act 
void ? If the legislature, in the general election law, should fail 
to provide a penalty for illegal voting, would the result be that 
the act should have no operation and that all the votes cast would 
be illegal ? It seems to us most clearly not. Then again, in what 
does such legislation differ from those acts found in all the states, 
authorizing the appointment of commissioners abroad to take depo- 
sitions, acknowledge deeds, and the like ; as also the taking of 
depositions in other states to be used in our courts ? Can those 
swearing falsely in such cases, be punished in this state ? If not, 
is the testimony therefore to be rejected ? This has never been 
the holding of any court, to our knowledge. 

Looking therefore, in conclusion, to both the letter and spirit of 
the constitution — only anxious to view the question as one of legal 
or constitutional right — discarding all thought of expediency — all 
considerations touching the justice of the law — as anxious as any 
other tribunal, that " a free and honest suffrage" shall alone be 
provided for and sustained, keeping in view the great principles 
and even lesser rules governing our action, we feel constrained to 
say — " in fidelity to the oath we have sworn" — that this law can 
be and should be upheld. 

The first case is reversed. The other two are affirmed. 

The above opinion of the Supreme unconstitutional. The decision of the 
Court of Iowa, just delivered, is yet in Supreme Court of Wisconsin, as well as 
manuscript, and will appear in the 14th that of Iowa, affirms the validity of such 
Volume of Iowa Reports. We have be- laws. Because different results have 
fore published in the Register the deci- been reached, it does not follow that 
sions of the Supreme Court of Connecti- there is any real conflict in the deci- 
cut Pennsylvania, and New Hampshire, sions — the provisions of the state con- 
holding under their constitutions laws stitutions being more or less dissimilar, 
similar to the one in question to be The act of the Iowa Legislature, a 
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very brief abstract of which only is above case was, whether the constitutional pro- 
given, is very full and explicit, and con- vision cited fixed the place of voting in 
tains many and most effectual safeguards the county. Upon an examination of the 
against frauds and fraudulent voting, provision itself it will be seen that the 
It is plain, as urged by Mr. Justice question was one of great delicacy and 
Wright, that the General Assembly, un- nicety. It is ably discussed in the fore- 
less inhibited by the organic law, may going opinion, and after some consider- 
prescribe the time, place, and manner of able reflection, while fully appreciating 
voting, and hence may provide for the and freely admitting the grave doubts 
reception of votes outside of the state which surround it, the writer, if his in 
limits. dividual opinion may be ventured, is not 
The great, and it is conceived, the prepared to say that it was wrongly de- 
only, material question in the foregoing cided. J. F. D. 
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It is the duty of the Prize Court to determine what ships shall share in the 
proceeds of a prize ; but it is the province of the Secretary of the Navy to 
ascertain and decide, at least in the first instance, what persons constituted the 
officers and crews of such ships and the flag-officer of a squadron, and the share 
which each shall receive. 

All prizes belong primarily to the Government, and any person claiming to par- 
ticipate therein must show a grant from the Government. 

The English prize acts and the decisions under them examined and commented on 
at length. 

The origin and growth of the doctrine of constructive capture stated. 

The English doctrine of constructive capture by association is entirely judicial, 
has not been uniform, is not well defined or settled, and appears finally to have 
been discarded. 

The statutes of the United States provide expressly for two classes of ships which 
shall share the proceeds of a prize : 
(1). Those making the capture ; 
(2). Those within signal distance of the vessel making the capture. 

The statutes of the United States having thus adopted only a portion of the 
English doctrine of constructive capture, our courts will not go beyond the 
limits thus assigned them. 

The United States Prize Acts of 1799, 1800, and 1862 commented on. 

No counsel appeared for any party, but suggestions were made 
in communications from some of the vessels claiming as joint cap- 
tors. 
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